Cct ober 6, 1995

Honor abl e Janes Takush

Director of Human Resources Devel opnent
830 Punchbowl Street

Honol ul u, Hawaii 96813

Dear M. Takushi:

Re: State of Hawaii Managenent Study Reports Conpil ed by
SM5 Research & Marketing Services, |Inc.

This isinreply to a letter fromthe fornmer D rector of
Human Resour ces Devel opnent, to the O fice of Information
Practices ("O P") requesting an advi sory opinion concerning the
above-referenced matter.

| SSUE PRESENTED

Whet her, under the UniformInformation Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"), agency
managenent opi nion survey reports ("SM5S Survey") prepared by SMS
Research & Marketing Services, Inc. ("SM5"), under contract with
the State Departnent of Human Resources Devel opnent ("DHRD'),
formerly known as the Departnent of Personnel Services, ("DPS")
nmust be made avail able for public inspection and copyi ng.

BRI EF ANSWER

Except as provided in section 92F- 13, Hawaii Revi sed
Statutes, "each agency upon request by any person shall make
government records avail able for inspection and copying during
regul ar business hours." Haw. Rev. Stat. § 92F-11(b) (1993).
Only two of the exceptions in section 92F-13, Hawaii Revi sed
Statutes, would permt the State of Hawaii to w thhold access to
the SM5 Survey: (1) the UPA s "clearly unwarranted invasion of
personal privacy" exception and (2) the "frustration of
legitimate governnent function"” exception.
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Under section 92F-14(b)(8), Hawaii Revised Statutes,
i ndi vi dual s have a significant privacy interest in information
conprising a "personal recomendation or evaluation.”™ Thus, an
agency shoul d not disclose such information unless the public
interest in disclosure outweighs the individual's significant
privacy interest. It is the OP s opinion that, assum ng
information in the SM5 Survey constitutes a personal
recommendati on or eval uation, under the U PA s public interest
bal ancing test, the public interest in disclosure outweighs the
significant privacy interest, as disclosure of the SM5 Survey
woul d shed significant |ight upon the workings of governnent,
upon gover nnent operations, and working conditions.

In previous opinion letters, the OP opined that agencies
may Wt hhol d records protected by the conmmon | aw deli berative
process privilege under the frustration of |egitinate governnent
function exception. See e.g., OGP Op. Ltr. No. 90-11 (Feb. 26,
1990); AP Op. Ltr. No. 90-21 (June. 20, 1990); and O P Op. Ltr.
No. 91-16 (Sept. 19, 1991). For the reasons discussed herein,
the O P declines to extend the "frustration of legitimte
governnment function" exception to aggregate statistical reports
and survey dat a.

Based upon an exam nation of relevant authorities, in our
view, the aggregate statistical data and summaries thereof, are
| argely factual conpilations. Because disclosure of the
aggregate data is not likely to link survey responses wth any
i ndi vi dual respondent, it is unlikely that disclosure of the
aggregate data would inpair the quality of agency deci sion-nmaking
by stifling the candid and frank exchange of ideas and opi nions.

In contrast, based upon a survey of state and federal court
deci sions, we believe that the "verbatim' comments and opi ni ons
set forth in various survey reports prepared by SVMS nay be
wi thheld by the Ofice of the Governor, because this information
is both predecisional and deliberative, and because the verbatim
comments may be linked to individual survey respondents. As
such, disclosure of the verbatimcoments would likely chill the
free and candi d exchange of ideas and opinions, and result in
injury to the quality of agency deci si onmaki ng.

FACTS

The facts giving rise to this opinion |letter are now several
years old, and involve a previous State adm nistration. As such,
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it is nowdifficult for the OP to confirmthe accuracy of the
facts set forth below. Nevertheless, the facts giving rise to
this opinion are set forth below, and are believed to be
reasonabl y accurate.

Pursuant to a consultant services contract dated May 7, 1991
bet ween the DPS and SM5 and anendnents thereto, the State
contracted wth SM5 to conduct a nmanagenent survey of its
executive branch agencies to identify and nonitor enpl oyee
satisfaction and productivity, and managenent effectiveness. The
State paid SM5 $178,000 for its services under the contract.

Under its contract with the DPS, SMs actually conducted
several separate managenent surveys, which were perfornmed in five
"modul es.” Miltiple reports were prepared by SM5S after receiving
the results of each survey nodul e.

I . MODULE ONE

Modul e One of SMS's survey invol ved separate, in-person hour
long interviews with approximately 65 agency enpl oyees. Those
interviewed by SMS represented a cross section of agency
admnistrators fromthe branch chief to director |evels from al
executive branch departnents. During the interviews, agency
seni or managers were asked to give their views on the foll ow ng
topics: | eadership, strategy and prograns, authority and
deci si onmaki ng, recruitnent and retention, operating efficiency,
wor ki ng rel ati onshi ps, communi cati on, career devel opnent and
training, job satisfaction, and conpensation/benefits. According
toits contract wth the DPS, the purpose of the Mddul e One
survey was:

[ T]o determ ne naj or strengths and areas for
i nprovenents [sic] across a broad range of
topi cs such as conmuni cation, operating
efficiency, working relationshi ps between
groups, authority and responsibility,
deci si on nmaki ng, career devel opnent, ideas
for change, and the |ike.

Agreenent for Consultant Services, dated May 7, 1990, between the
State of Hawaii Departnent of Personnel Services and SM5 Research
& Marketing Services, Inc.

As a result of these 65 in-person interviews, SMS prepared

an "I nterview Report/Executive Summary," which contained SVS' s
anal ysis and eval uation of the comments made by those
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interviewed, as well as the verbati mcoments of sone of the
i ndi viduals who were interviewed. This report, however, did not
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identify any of the managers interviewed, nor did it identify
any individual making a witten comment. The Interview

Report/ Executive Summary for Mdule One was provided directly to
former Governor John \Wai hee. The Governor shared this report
with his cabinet nenbers at a cabi net neeting, and then the
copies were returned to the Governor.

B. MODULE TWO

SM5's Mbdul e Two research consisted of in-person interviews
wi th approxi mately 144 enpl oyees and managers of the Depart nent
of Human Services ("DHS"). As a result of these interviews, SM
prepared an "Interview Report/Executive Sunmary," which
categorized the interview findings by the follow ng topics:
| eadershi p, operating efficiency, pay and benefits, job security
and satisfaction, training and devel opnent, working conditions,
communi cati ons, and teamuorKk.

According to SM5' s Module Two Interview Report/ Executive
Summary, the purpose of the interviews was to "identify potenti al
i ssues that could be addressed in a departnent-w de Enpl oyee
Qpinion Survey." The interview report prepared by SM5 as a
result of the Module Two interviews contained verbati mcoments
by the interview subjects, as well as an analysis and comentary
by SMS regarding the interview responses. As with the Mdul e One
report, the Mbdule Two report did not identify any of the
managers or enpl oyees that were interviewed. This report was
shared by SM5 only with the Governor

C. MODULE THREE

Li ke Modul e Two, this nodul e consisted of in-person
interviews with approxi mately 22 enpl oyees and managers of the
Depart ment of Business, Econom c Devel opnent and Touri sm
("DBED'), for the purpose of identifying topics that could be
addressed in a departnent-w de enpl oyee opi ni on survey as part of
Modul e Four .

Al so, as with Modul e Two, SMS prepared an "Interview
Report/ Executive Summary" which highlighted the interview
findings according to the follow ng topics: |eadershinp,
operating efficiency, pay, job security, training, working
condi ti ons, communi cations, and teammrk. The report al so
contai ned verbati mcoments of sone of the interview subjects, as
well as comentary and anal ysis by SM5 about the significance and
meani ng of the interview results. The verbatimcoments were
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reported anonynously. As with Module Two, this Report was shared
by SM5 only with the Governor.

D. MODULE FOUR

Based upon information derived from Mddul es Two and Three,
SMS designed two survey questionnaires requesting standardized
answers to questions on such topics as working conditions, pay,
training, job satisfaction, enployee benefits, operating
ef ficiency, managenent, |eadership, and supervision. In addition
to questions calling for standardi zed responses, the survey
requested witten comments of the respondents.

The Modul e Four questionnaire was distributed to al
enpl oyees of the DHS and the DBED. The survey questionnaire that
was given to all DBED enpl oyees contai ned 92 separate questions,
Wi th subparts, and the questionnaire that was given to all DHS
enpl oyees cont ai ned 95 separate questions, also wth subparts.
Questionnaires were returned to SMS by 1,454 DHS enpl oyees and
185 DBED enpl oyees, for a response rate of 72% and 82%
respectively.

As a result of the data gathered fromthe enpl oyee opinion
survey questionnaires, SMS prepared six separate reports for both
the DHS and DBED, which were provided to the directors of the DHS
and DBED, for a total of twelve reports. SMS prepared an
"Executive Summary" report summarizing the results of the opinion
survey, as well as a report entitled "Report Highlights," that
descri bed, by percentages, the nunber of respondents responding
favorably or unfavorably on each of the survey questions. SM
al so compiled a "Normative Report” which conpared the survey
results against a sanple of the largest U S. industrial
corporations (Fortune 500) and service sector corporations.

In addition, SMS prepared a "Denographic Report" in which
survey results were categorized by the sex, race, and years of
service of the survey respondents. The fifth report prepared by
SMS, an "Overall Results" report, categorized survey results by
the job level (e.g. clerical, supervisory, adm nistrative, top
manager) of survey respondents, and by type of enpl oyee (e.g.
civil service, exenpt, probationary, energency hire).

Finally, SMS prepared a "Verbatim Corments" report
hi ghl i ghting special matters to be brought to the
adm nistration's attention as contained in the witten comments
by the survey respondents. The verbati mcoments of those
responding to the survey were re-typed, set forth anonynmously in
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the report, and were categorized by such topic headi ngs as:
managenent, pay, communications, working conditions, operating
efficiency, training, supervision, organizational inage, job
satisfaction, and organi zati onal change. Many of the verbatim
comments contained in this report nmade very candi d observations
or expressed frank opi nions about departnental managenent
generally. Qher verbati mcoments contained references to the
job titles of certain enployees, such as the director or deputy
director, and still other coments referenced particul ar

i ndi vi dual s by name. The Verbatim Comments report for the DHS
cont ai ned approximately 764 separate verbati mcoments, which
were organi zed by the offices within the departnment to which the
comments related (e.g. Hawaii Housing Authority, Health Care
Adm ni stration) as well as organized by island. The Verbatim
Comments report for DBED contained 93 separate comments.

E. MCDULE FI VE

Under an anendnent to the contract between SMS and t he DPS,
SM5 conducted an in-depth senior managenent opinion survey of
approxi mately 950 agency seni or managers at the branch chi ef
| evel and above who were enployed by the 21 State executive
branch agenci es.

The Modul e Five survey consisted of a 16-page questionnaire
that contained 73 questions, with subparts. Fifteen pages of the
gquestionnaire requested standardi zed responses to questions on a
vari ety of topics including the performance of the Governor and
t he respondent's departnental managenent, job satisfaction
operating efficiency, working environnment, productivity,
relationships with i medi ate supervisor, pay and benefits,
enpl oyee recruitnment and retention, conmunications, planning, and
barriers to effective perfornmance.

Page sixteen of the questionnaire was a coments section,
requesting each respondent to provide witten answers to the
foll om ng questi ons:

1. What actions do you think would be nost hel pful in
removing barriers to your departnent's effectiveness?

2. If there are other matters you would |i ke brought to
the attention of the Governor, please wite your
coment s bel ow.

The questionnaire al so asked the respondents to identify
their position by departnment, job level, location, |ength of
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service, and by type of enployee, such as civil service or

exenpt. However, the introduction to the Mdul e Five
gquestionnaire states, "[y]our opinions are strictly confidenti al
and anonynous," and "[n]o one in state governnent will see a
conpl eted questionnaire and no attenpt will be nade to identify

i ndi vidual responses.” The introduction to page 16 of the Mdule
Fi ve questionnaire, the comments section, stated that the
respondent’'s comments woul d be typed and "reported anonynously."

The form cover nmenorandum dat ed Septenber 5, 1990 instructed
the respondent to nmail the conpleted questionnaire directly back
to the conpany that devel oped the survey in consultation with
SM5. Wth regard to the survey, the nmenorandum stated that "[i]t

will be conpletely anonynobus . . . [n]o one in State governnent
will see the conpleted questionnaires, nor will there be any way
to identify you as an individual." It also stated, "[p]l ease

respond frankly and honestly to the questionnaire.”

As in Mdule Four, as a result of the Mdul e Five senior
managenent survey, SMS prepared several reports. First SMS
prepared a Modul e Five "Executive Summary," which contained a
statistical analysis of the survey responses, as well as sel ected
anonynous verbati mcoments of a few of the survey respondents.
As with SM5' s Modul e Four survey, SMS prepared a "Normative
Report," a "Denographic Report," and an "Overall Report." The
Nor mati ve Report conpared the survey responses to those of
Fortune 500 corporations and service sector corporations. The
Overall Report for each of the 21 executive branch departnents
provi ded the overall survey results, and further categorized
responses by job level (e.g. director, division head, branch
chief) and by type of service (e.g. civil service, exenpt). The
Overall Report al so conpared groups of governnment agencies with
respect to the responses received for each survey question and
made direct conparisons between departnents.

SM5's Mobdul e Five Overal |l Denographic Report categorized the

survey responses by sex, race, |ocation, and by years of service.

Lastly, SMS prepared a Modul e Five "Verbati m Coorments" report
cont ai ni ng 364 candid, frank, and anonynous verbati m coments
organi zed by such topic headi ngs as productivity, | eadershinp,
communi cations, recruitnment and retention, nmanagenent rel ations,
authority and deci si onmaki ng, managenent devel opnent,
sati sfaction, performance neasurenent, and rewards.

Finally, as a result of the Mddul e Five questionnaires, SNVS

prepared a statistical report for each departnent which
summari zed all survey responses from enpl oyees of that agency,
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and a booklet reporting in an anonynous fashion the verbatim
comments to the two witten coments questions contai ned on page
16 of the questionnaire. Each departnent director received
copies of these reports for their respective departnments only.

By |etter dated January 28, 1991, M. Janes Dooley, a Staff
Witer for The Honol ul u Adverti ser requested copies of al
reports prepared by SM5S pursuant to its contract with the DPS to
conduct the agency nmanagenent surveys specified therein. In
response to this request, by facsimle letter dated February 1,
1991, your predecessor requested an advisory opinion fromthe QP
concerning public access to the SMS reports, pursuant to section
92F-42(2), Hawaii Revised Statutes. The O P also received
opi ni on requests concerning the SMS managenent survey reports
fromM. Sam Slom President of Small Business Hawaii, and fornmer
Senat or Russell Blair, dated March 7, 1991 and May 31, 1991,
respectively.

DI SCUSSI ON
| NTRODUCTI ON

The issue presented is one of first inpression under the
U PA, as the O P has not yet opined whether agency opinion
surveys, whether conducted by the agency or through consultants,
must be made avail able for public inspection and copyi ng under
t he Ul PA

The U PA provides that all governnent records shall be made
avail abl e for public inspection and duplication, unless access to
those records is closed or restricted by law. Specifically, an
agency's general disclosure responsibilities under the U PA are
set forth at section 92F-11, Hawaii Revised Statutes, which
provides in pertinent part:

§92F-11 Affirmative agency disclosure
responsibilities. (a) Al governnent
records are open to public inspection unless
access is restricted or closed by | aw

(b) Except as provided in section
92F- 13, each agency upon request by any
person shall nmake governnment records
avai l abl e for inspection and copyi ng during
regul ar busi ness hours.

Haw. Rev. Stat. § 92F-11(a), (b) (1993) (enphasi s added).
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Under the U PA, the term "governnent record” neans
"information mai ntained by an agency in witten, auditory,
visual, electronic, or other physical form" Haw Rev. Stat.

§ 92F-3 (1993); see also Kaapu v. Al oha Tower Dev. Corp., 74 Haw.
365, 376 n.10 (1993). Thus, under the U PA s definition of
"governnent record," an agency's possession of the records is
determ native, and "ownership" of the record is generally
irrelevant.' Because the Ofice of the Governor is in possession
of the witten reports prepared by SVM5S under its contract with
the DPS, these reports constitute "information maintai ned by an
agency . . . in sone physical form' and, therefore, constitute
"governnent records" subject to the U PA

Unl ess the SM5 Survey reports or information therein are
protected by one of the exceptions set forth at section 92F- 13,
Hawai i Revised Statutes, the reports nust be nade avail able for
public inspection and copying in accordance with section
92F-11(b), Hawaii Revised Statutes.

Additionally, unless information in a governnent record is
protected by one of the exceptions set forth at section 92F- 13,
Hawai i Revi sed Statutes, an agency cannot deny access to the
information by prom sing those contributing the information that
it will remain confidential, as court decisions in states with
open records laws simlar to the U PA have held that such
prom ses are void as against public policy. See OP Op. Ltr.
No. 90-39 at 10 (Dec. 31, 1990); OP Op. Ltr. No. 93-22 at 7-8
(Nov. 4, 1993); OP Op. Ltr. No. 95-7 at 6 (Mar. 28, 1995), and
cases cited therein. However, given the nature and contents of
the reports prepared by SM5 two of the U PA s statutory
exceptions to public access nerit exam nation, and we do so
separately bel ow.

1. WOULD DI SCLOSURE OF THE SMS DOCUMENTS CONSTI TUTE A CLEARLY
UNWARRANTED | NVASI ON OF PERSONAL PRI VACY?

In enacting the U PA, the Legislature stated that "[t] he
policy of conducting governnent business as openly as possible
must be tenpered by a recognition of the right of the people to
privacy, as enbodied in section 6 and section 7 of Article | of

The State's contract with SMS, however, provided that except
for copyright materials, "all other materials . . . prepared by
CONSULTANT under this Agreenent shall remain the property of the
STATE." Agreenent for Consultant Services dated May 7, 1990,

3.
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the Constitution of the State of Hawaii." Haw. Rev. Stat.
§ 92F-2 (1993). In recognition of this constitutional right to

privacy, an agency is not required by the U PA to disclose
"[g] over nnent records which, if disclosed, would constitute a
clearly unwarranted invasion of personal privacy." Haw. Rev.

Stat. § 92F-13(1) (1993).

However, under the U PA, the "[d]isclosure of a governnent
record shall not constitute a clearly unwarranted invasion of
personal privacy if the public interest in disclosure outweighs
the privacy interests of the individual." Haw. Rev. Stat.

§ 92F-14(a) (1993). Under this balancing test, "if a privacy
interest is not “significant,' a scintilla of public interest in
di sclosure wll preclude a finding of a clearly unwarranted

i nvasi on of personal privacy." H Conf. Comm Rep. No. 112-88,
14t h Leg., 1988 Reg. Sess., Haw. H J. 817, 818 (1988); S. Conf.
Comm Rep. No. 235, Haw S.J. 689, 690 (1988). Indeed, the

| egi slative history of the U PA s privacy exception indicates
this exception only applies if an individual's privacy interest
in a governnment record is "significant." See id. ("[o]nce a
significant privacy interest is found, the privacy interest wll
be bal anced against the public interest in disclosure").

A Do the SM5's Reports Inplicate a Significant Privacy
I nterest?

The O P nust first determ ne whether an individual has a
significant privacy interest in information in the reports
generated by SMS. The Legislature has provided in the U PA
exanpl es of records in which an individual possesses a
significant privacy interest. Haw Rev. Stat. § 92F-14(b) (Supp
1992 & Act 242, Session Laws of Hawaii 1995). Section 92F-14(b),
Hawai i Revi sed Statutes, provides in pertinent part:

(b) The follow ng are exanpl es of

information in which the individual has a
significant privacy interest:

(8) Information conprising a personal
recommendati on or eval uati on.

Haw. Rev. Stat. § 92F-14(b)(8) (1993).

Neither the U PA s legislative history nor the Uniform
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| nformation Practices Code? upon which the U PA was nodel ed,
provi de any gui dance in applying the terns "personal
recomendation or evaluation." These terns could enconpass not
only job performance evaluations and letters for recommendati on
for enpl oynent or academ c purposes, but nmay al so include surveys
in which opinions are expressed concerni ng agency nanagers,
supervi sors, and policy nmakers. The statistical reports and
verbati m comment reports prepared by SM5 do contain anonynously
reported comments and eval uati ons on such issues as departnental
managenent, operating efficiency, communication, and | eadershinp.

For purposes of this analysis, the OP shall assunme that reports
prepared by SM5 do contain information conprising a persona
recommendati on or evaluation and, therefore, the managers,
supervi sors, and policy nmakers have a "significant privacy
interest” in the SVM5 Survey reports.

B. Does the Public Interest In D sclosure Qutweigh The
Significant Privacy Interest?

In previous opinion letters, the OP has stated that, as with

the federal Freedom of Information Act, 5 U S. C § 552 (1988)
("FOA"), the core purpose of the UPAis to pronpte governnenta
account ability® through the disclosure of information that sheds
[ i ght upon an agency's performance of its statutory duties and
upon the actions and conduct of governnment officials. See AOP

. Ltr. No. 89-4 (Nov. 9, 1989); O P Op. Ltr. No. 89-16 (Dec.
27, 1989); AOP Op. Ltr. No. 90-7 (Feb. 9, 1990); OP Op. Ltr. No.
90-9 (Feb. 26, 1990) and O P Op. Ltr. No. 90-17 (April 24, 1990).

In assessing the "public interest in disclosure” under the
FOA the U S. Suprene Court has stated:

’Secti on 92F-14(b)(8), Hawaii Revised Statutes, is identical
to section 3-102(b)(9) of the Uniform Information Practices Code,
adopt ed by the National Conference of Conm ssioners on Uniform
State Laws.

%Section 92F-2, Hawaii Revised Statutes, provides that
"openi ng up the governnent process to public scrutiny and
participation is the only viable and reasonabl e nmet hod of
protecting the public's interest,” and that it is the policy of
this State "that the formation and conduct of public policy--the
di scussions, deliberations, decisions, and actions of governnent
agenci es--shall be conducted as openly as possible."”
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that the Act was designed to create a broad

right
EPA v

Takushi

r | eading case on the FO A, we declared

of access to "official information."

. Mnk, 410 U S. 73, 80 (1973). In his

di sse

nt in that case, Justice Dougl as

characterized the phil osophy of the statute by
quoting this comment by Henry Steel e Comager:

United States Dep't of Justice v.

"' The generation that made the
nation thought secrecy in governnent
one of the instrunments of Ad Wrld
Tyranny and commtted itself to the
principle that a denocracy cannot
function unl ess the people are
permtted to know what their
overnnent is up to.'" I1d. at 105
?quoting The New York Tines Review
of Books, Cct. 5, 1972, p. 7)
(enphasi s added).

This basic policy of ""full agency
di scl osure unless information is
exenpted under clearly delineated
statutory |l anguage,'" [citation
omtted.] indeed focuses on the
citizens' right to be inforned about
"what their government is up to."
Oficial information that sheds

i ght upon an agency's perfornmance
of its statutory duties falls
squarely within that statutory

pur pose. That purpose however, is
not furthered by the disclosure of

i nformati on about private citizens
that is accunul ated in various
government files but that reveals
little or nothing about an agency's
own conduct.

Reporters Conm for

Fr eedom of

the Press, 489 U S. 749, 772-73 (1988) (enphasis in original).

Unli ke the disclosure of

that reveals little about the actions of governnent agencies,
O P concl udes that the disclosure of the SM5 Survey reports would

shed significant
enpl oyees perceive high | eve
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i ssues as operating efficiency, productivity, managenent, and

| eadership. In short, the disclosure of the SM5 Survey reports
woul d reveal how these top | evel agency adm nistrators are
perceived to be performng their responsibilities, the workings
of government, governnent operations and working conditions.

Accordi ngly, even though agency adm nistrators may have a
significant privacy interest in the contents of the SM5 Survey
reports, such a privacy interest is outweighed by the public
interest in disclosure. Therefore, the OP concludes that the
di scl osure of the SM5 Survey reports would not "constitute a
clearly unwarranted invasion of personal privacy." Haw. Rev.

Stat. § 92F-13(1) (1993). W now turn to an exam nati on whet her
the U PA s frustration of |legitinmate governnent function
exception applies to the SM5 Survey reports.

I'11. FRUSTRATION OF A LEG TI MATE GOVERNMENT FUNCTI ON:
DEL| BERATI VE PROCESS PRI VI LEGE

Under the Ul PA, agencies need not disclose "[g]overnnent
records that, by their nature, nust be confidential in order for
t he governnent to avoid the frustration of a legitimte

government function." Haw Rev. Stat. § 92F-13(3) (1993). 1In
previous O P opinion letters, based upon Exenption 5 of FO A and
for conpelling policy reasons, the O P reasoned that the U PA' s
frustration exception applies to certain intra-agency and

i nter-agency nenoranda protected by the common | aw "deli berative
process privilege." See e.g., OP Op. Ltr. No. 90-11 (Feb. 26,
1990); O P Op. Ltr. No. 90-21 (June. 20, 1990); and O P Op. Ltr.
No. 91-16 (Sept. 19, 1991).

The deli berative process privilege rests upon a belief that
"were agencies forced to operate in a fishbowl, the frank
exchange of ideas and opi nions woul d cease and the quality of
adm ni strative decisions would consequently suffer.” See Dudnman
Comuni cations Corp. v. Departnent of the Air Force, 815 F.2d
1565, 1567 (D.C. Gr. 1987); Coastal States Gas Corp. V.
Departnent of Energy, 617 F.2d 854, 866 (D.C. CGr. 1980).

The deli berative process privilege, however, nmust be
construed as narrowmy as is consistent with efficient governnent
operations. Wlfe v. HHS 839 F.2d 773 (D.C. Cr. 1988).

"Di sclosure not secrecy, is the dom nant objective" of FOA s
statutory schene." Departnent of Air Force v. Rose, 525 U. S.
352, 361 (1976). The privilege, however, does not apply to
factual information wthin deliberative government records "in a
formthat is severable w thout conprom sing the private renai nder
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of the docunents." Environnental Protection Agency v. Mnk, 410
U S 73, 91 (1973).

Docunments that are conmmonly enconpassed by the deliberative
process privilege include "advisory opinions, recomendations,
and del i berations conprising part of a process by which
gover nnment decisions and policies are fornulated,” NLRB v. Sears,
Roebuck & Co., 421 U. S. 132, 150 (1975), or docunments that, if
rel eased, would "stifle honest and frank comruni cation within an
agency, " Coastal States Gas Corp., 617 F.2d at 866. Agency
sel f-eval uations have al so been traditionally afforded protection
under the deliberative process privilege. See Ashley v.
Department of Labor, 589 F. Supp. 901 (D.D.C. 1983); Athens
(bserver, Inc. v. Anderson, 263 S. E. 2d 128 (Ga. 1980) (agency
evaluation "nust be protected in order to assure candid
assessnents by evaluators"); WIson v. Freedom of Information
Comm ssi on, 435 A 2d 353 (Conn. 1980) (disclosure of university
programreview commttee report "would be injurious to the
consul tative functions of governnent"); Hafernehl v. University
of Washi ngton, 628 P.2d 846 (Wash. App. 1981).

Furt her, because agencies comonly have a special need for
opi ni ons and recomendati ons of tenporary consultants, docunents
t hat have been generated outside of an agency but produced under
agency initiative have been found to be protected by the
del i berative process privilege. As enphasized in a decision of
the U S. Court of Appeals for the District of Colunbia, this
privilege extends to the conmunications of agency outsiders or
consultants, so long as such comuni cati ons express opini ons,
eval uations, or recommendations on opinions or policy matters:

Ryan (and For mal dehyde), then, stand for the
proposition that Exenption 5 permts an agency
to protect the confidentiality of

communi cations from outside the agency so | ong
as those communi cations are part and parcel of
t he agency's deliberative process. As such,
they remain intra-agency docunents.

Dow Jones & Conpany, Inc. v. Departnent of Justice, 917 F.2d 571
575 (D.C. Cr. 1990) (enphasis added); see also OP Op. Ltr. No.
90-21 (June 20, 1990) (deliberative process privilege applies to
docunents prepared by agency consultant who has a fornma
relationship with the agency).

Only a few courts and authorities have exam ned whet her the
del i berative process privilege applies to the findings, analysis
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and recomendations resulting from agency opinion surveys or
opi nion research. An exam nation of these decisions provide
useful guidance in resolving the issue presented under the Ul PA

A Federal Authorities Regardi ng Agency Opi nion
Surveys/ Managenent Eval uati ons

I n Vaughn v. Rosen, 523 F.2d 1136 (D.C. Gr. 1975), the U. S
Civil Service Comm ssion unsuccessfully sought to protect, under
FO A's Exenption 5, personnel managenent reports and studies
prepared by the Bureau of Personnel Managenent, dealing with the
conpliance of federal agencies with policies set down by statute.

The reports covered a w de range of topics: |abor nanagenent
relations, position classification, nerit pronotion prograns,

i ncentive awards, the enpl oyee suggestion program training, and
recruitnment.

The district court held that material in the reports which
contai ned an anal ysis of how the agencies' personnel policies
were being carried out was not exenpt under FO A's Exenption 5.
On the other hand, the district court held that those portions of
the reports consisting of advice and reconmendations to the
agencies on howto inprove their personnel prograns, and those
portions that contained references to individual enployees, were
exenpt fromdisclosure. This portion of the district court's
ruling was not appeal ed and, therefore, was not an issue revi ewed
by the appellate court.

The governnent asserted that the evaluative portions of the
2,448 reports that set forth the governnent's findings and
eval uations, organized by topic, were an integral part of the
agency's ongoi ng, pre-decisional deliberative process because
they played a consultative role by which that agency eval uates
and changes its personnel policies. The court rejected this
argunent, noting in dicta that it would "result in a huge mass of
mat eri al being forever screened frompublic view " reasoning:

We cannot accept this. [If we consider this
entire continuous process of managenent

apprai sal, beginning with the Conm ssion's
staff inquiries through final recomendations
to the subject agency and its final action
thereon, as a deliberative process, then
surely we would be interpreting Exenption 5 to
protect too nuch [footnote omtted.] The
phrase " managenent process' or 'personnel

i nprovenent process' would swallow up a
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substantial part of the admnistrative
process, and virtually foreclose all public
know edge regardi ng the inplenentation of the
managenent i nprovenent process, the only final
action which would be subject to public

di scl osure would be the action taken by the
surveyed agency in the inplenentation of the
recommendat i ons of the Comm ssion.

. . If we construed Exenption 5 as
broadly as the Governnent seeks to do here, we
woul d go a long way toward undercutting t he
entire Freedomof Information Act. There is a
huge quantity of anorphous managenent
i nprovenent activity in every agency which
woul d be protected by an equival ent rational e,
if we held the evaluations reports of the
Comm ssion and the mass of facts

behind themin this case were so
pr ot ect ed.

Vaughn, 523 F.2d 1145.°

The court held that governnent failed to neet its burden of
establishing that the reports, including portions setting forth
the eval uations of the agency evaluating teans, were protected by
FO A's Exenption 5.

In contrast, in Times Journal Co. v. Dep't of the Air Force,
793 F. Supp. 1 (D.D.C. 1991), the U S D strict Court for the
District of Colunbia held that records pertaining to conputer
assi sted personnel surveys, including analyses, briefing papers,
and summaries, conducted by an Air Force consultant, were

“The court also noted that characterizing the mass of
mat eri al that the Government sought to protect as "deliberative
process” "would result in a huge mass of material being forever
screened from public view because the adm ni strative bureaucracy
had never reached a 'final' decision on the managenent matters
involved," and that "[t]he public has an interest in decisions
deferred, avoided, or sinply not taken for whatever reason, equal
toits interest in decision made, which fromtheir very nature
may nore easily conme to public attention than those never nade."
1d. at 1146.
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protected by the deliberative process privilege recogni zed under
FO A's Exenption 5.

The plaintiff nade a FO A request seeking access to records
related to the Air Force's Conputer Assisted Tel ephone Interview
("CATI") surveys and rel ated docunents. The purpose of these
surveys was to gather data on the opinions and perceptions of Ar
Force personnel regardi ng pay, working conditions, and other
topics. The plaintiff later clarified that it was seeking access
to the results of the CATI surveys, and not information that
woul d identify individual survey respondents.

The Air Force denied the FO A request, on the basis that the
survey results woul d be used by behavi oral analysts to nake
bri efings and reconmendations to the Air Force's director of
personnel on how to fashion personnel policies, and that
di scl osure of the survey results would inhibit future survey
participants fromeither candidly expressing thensel ves or
participating at all in the surveys.

The plaintiff contended that it sought factual information
in the formof aggregate survey results reflecting the opinions
and attitudes of randomy selected nenbers of the Air Force, and
that the disclosure of the material would not expose the agency's
deci si onmaki ng process because the survey participants were not
acting as policy advisers, but merely survey participants. It
al so asserted that since it was not seeking individual responses
to survey questions but only aggregate survey results,

i ndi viduals woul d not be inhibited fromparticipating in future
surveys. Over these argunents, the court found that the survey
results were protected under Exenption 5.

However, the U S. Court of Appeals for the District of
Col unbi a reversed the opinion of the District Court and renanded
the case. See The Arny Tines Publishing Co. v. Dep't of the Ar
Force, 998 F.2d 1067 (D.C. Gr. 1993)°. 1In reversing the
district court's decision, the court concluded that while the
agency's disclosure of portions of the survey results did not
waive its right to withhold the non-disclosed portions of the
survey results, there was an i nadequate showi ng that the w thheld
material was in sone way qualitatively different fromthe

°I'n a tel ephone conversation on June 2, 1995 with Martin
Wal d, the attorney for the appellant Tines Publishing, the QP
was infornmed that the caption of this case was changed to refl ect
a change in ownership of the Tines Journal
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material that had been disclosed®. The Court al so noted that
"FO A operates on the prem se that governnent will function best
if its warts as well as its wonders are available for public
review " Arny Tinmes, 998 F.2d at 1072. Upon renmand, the
District Court ordered the Air Force to disclose all of the
wi t hhel d opi nion survey results, including aggregate survey
responses concerning | eadership, noral e, readiness, training,
ability to do the job, confidence in command, and unit cohesi on.
Upon remand, the District Court found the aggregate survey
results to be factual, and not "opinions," stating that the
aggregate results "provide the raw data upon whi ch deci sions can
be made; they are not thenselves part of the decisional process.”
The Arny Tinmes Publishing Co. v. Dep't of the Air Force, No. 90-
1383, slip op. at 7 (D.C.D.C. Feb. 28, 1995).

B. State Authorities Regardi ng Agency Opinion
Surveys/ Managenent Eval uati ons

At |east two state courts and two attorney general opinions
have exam ned whet her agency opi nion surveys and reports
regardi ng agency managenent nust be available for public
i nspection and copyi ng under open records | aws.

In Moser v. Kanekoa, 744 P.2d 364 (Wash. App. 1987), the
Court of Appeals of Washington found that a final report
summarizing the results of interviews and questionnaires used to
eval uat e managenent probl ens experienced by a county jail,

i ncl udi ng a nmenorandum sunmari zing the results of the survey
research, were not protected under an exenption in the Washi ngton
Public Disclosure Act, simlar to Exenption 5 of FO A, which was
al so designed to pronote free and uni nhi bited deliberations on
the part of those involved in making policy.” The court rejected

®The court stated "the failure of the Air Force to offer sone
di stinguishing feature of the withheld information strongly
suggests that at |east sone of the information contained in the
w thheld surveys is simlar to that already rel eased, and al so
non-exenpt. W therefore reverse the district court's decision
and remand to enter a finding of segregability. In order to
succeed on remand, the Air Force nust denonstrate that, unlike
the rel eased poll results, the wthheld poll results would
actually inhibit candor in the decision nmaking process if nade
available to the public.” Arny Tines, 998 F.2d at 1071-72
(enphasi s added).

'This exenption protected "prelimnary drafts, notes,
recomendati ons, and intra-agency nenoranduns in which opinions
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an argunment that all opinions ultimtely considered by the

deci sion nmaker are exenpt, and instead concluded that the
opi ni ons expressed were the "raw material" fromwhich, the city
manager coul d understand why police officers had | ost confidence
in the police chief:

Here, as in Col unbian Publishing Co., those
offering the opinions the Sheriff seeks to
exenpt from di scl osure were not 1nvolved in

t he deci si on-maki ng process. Their "opinions"
were not the kind contenplated by the

del i berative process exenption. The

I nterview summari es nust be di scl osed.

Moser, 744 P.2d at 366 (enphasis added).

Simlarly, in Yacobellis v. Gty of Bellingham 780 P.2d 272
(Wash. App. 1989), the court found that questionnaires received
in response to a "Minicipal Golf Manager Survey" conducted by the
Cty of Bellingham of governnental agencies operating 27 public
gol f courses were not protected by the WAashi ngton Public
Di sclosure Act's exenption for the deliberative
process privilege, finding that the questionnaires did not
contain opinions or policy recommendati ons.

The Texas Attorney General, in Open Records Decision No. 209
(Nov. 28, 1978), considered whether, under the Texas Open Records
Act, the results of an opinion survey of school district
enpl oyees nust be made avail able for public inspection and
copyi ng. The survey was conducted anong 2, 799 enpl oyees,

i ncludi ng teachers and adm ni strators, and consi sted of 34
guestions. The first 32 questions asked the enployee to indicate
whet her the enpl oyee agreed, disagreed, or had no opinion with
regard to the statenent in each question reflecting job
attitudes. One question called for the conpletion of a phrase
wth witten narrative coments.

The Texas Attorney General's opinion exam ned whet her the
survey results would be protected under an exenption in the Texas
Open Records Act nearly identical to FOA s Exenption 5 for
i ntra-agency and inter-agency nenoranda protected by the
del i berative process privilege. The Texas Attorney General
concl uded as foll ows:

are expressed or policies fornulated or recomended.” Wash. Rev.
Code § 17.301(1)(i).
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It is our decision that the verbatim
coments solicited in question 34 are nore in
t he nature of opinion, advice and
recommendation than they are factua
information and, therefore, fall within the
exception of the Texas Open Records Act
permtting their nondisclosure, although we
believe that the summaries of the coments
shoul d be released. Further, i1t is our
deci sion that those portions of the report
fromthe consul tant which nake
recomendati ons are excepted from di sclosure
under the sane exenption. [citations
omtted.]

However, with regard to the questions on
the survey calling for an objective response
(#1-33) we believe that the final conpilation
is factual and information in character nust
be disclosed. The results of the survey
I ndi cate the percentage of the [school
district] enpl oyees who agree or di sagree
w th given propositions. W think that this
Is the type of information in which the
public has Tegitimate interest.

Tex. Open Records Decision No. 209 (Nov. 28, 1978) (enphases
added) .

In Texas Open Records Decision No. 464 (June 3, 1987), the
Texas Attorney Ceneral found that a statistical conpilation,
which set forth the results of answers of faculty nenbers to
st andar di zed questions evaluating university admnistrators, was
not protected by the deliberative process privilege, but found
that narrative statenents expressed by the faculty nmenbers coul d
be withheld. In finding the statistical conpilation not within
the scope of the deliberative process privilege, the Texas
Attorney Ceneral reasoned that the disclosure of the statistical
information would not inpair the university's deliberative
process because the responses were anonynmous. |In contrast, the
narrative statenents of faculty nmenbers were found protected:

The narrative responses to questions 50
and 51 present a different question. Because
rel ease of these responses could identify the
i ndi vi dual s maki ng the eval uati ons and
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recommendati ons, these responses may be

w t hhel d under section 3(a)(11). Although the
narrative responses are anonynous, releasing
them could reveal the identity of the

eval uators. For exanple, sone of the
evaluations are handwitten and sone criticize
attitudes which may apply only to sone faculty
menbers. Because the rel ease of these

eval uations could inpair the university's
ability to obtain the sane degree of openness
on evaluations in the future, they may be

wi t hhel d.

Tex. Open Records Decision No. 464 (June 3, 1987) (enphases
added) .

C. Application of Federal and State Authorities to
Governor's Managenent Reports

The O P agrees with the Suprene Court and the federal
circuit courts that the deliberative process privilege nust be
narrowmy construed consistent with the need for efficient
government operations, so as to confine the privilege within in
its proper scope. Narrow construction of this privilege would
al so prevent the privilege from"swall ow ng" an open records or
freedomof information law, and permt disclosure of information
that is of legitimate public interest concerning "the formation
and conduct of public policy--the decision, deliberations,
deci sions, and actions of governnent agencies.”" Haw. Rev. Stat.

§ 92F-2 (1993).

The O P is persuaded that, as in the Arny Tines case,
aggregate opinion survey results, while predecisional, are
primarily factual and do not qualify for protection by the common
| aw del i berative process privilege. The O P also believes the
deci sions in the Vaughn and Mbser cases, and in Texas Open
Records Deci sion Nos. 209 and 464 appropriately balance the often
conpeting policies underlying freedomof information | aws, and
those that underlie the deliberative process privilege.

Di scl osure of aggregate, or statistical, opinion survey data is
not likely to inpair the agency's ability to obtain frank and
candid opinions fromthe survey participants.

Accordingly, it is the OP s opinion that the disclosure of
aggregate data conpiled fromthe responses of the survey
respondents to objective standardi zed survey questions, and
summari es thereof, are largely factual in nature and woul d not
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significantly inpair or harmthe consultative functions of
government by depriving it of candid responses to future surveys.
Therefore, the OP finds that aggregate data in the survey
reports prepared by SMS are not protected by the deliberative
process privil ege recogni zed under section 92F-13(3), Hawaii

Revi sed Statutes, and nust be disclosed upon request.

In contrast, the OP finds that disclosure of the verbatim
comments of those who responded to the surveys, including
verbati m comments reproduced in report summaries, nmay be w thheld
by the O fice of the Governor under the deliberative process
privilege recogni zed by section 92F-13(3), Hawaii Revi sed
Statutes. In our view, release of these responses could identify
t he individual s maki ng the eval uati ons and recommendati ons, and
di scl osure of such responses could stifle the frank exchange of
i deas and opinions, and cause injury to the quality of the
deci si on- maki ng process.

In brief, it is the opinion of the QP that the Ofice of
t he Governor should nake the SMS Survey reports available for
public inspection and copying, after it segregates, or del etes,
the verbati mcoments of survey respondents.

CONCLUSI ON

We concl ude that although the SM5 Survey reports do reflect
upon the | eadershi p and managenent styles of those hol di ng
positions of directors, deputy directors, and divisional
supervisors, their disclosure would not constitute a clearly
unwarrant ed i nvasi on of personal privacy under the UPA It is
the O P s opinion that disclosure of the SM5 Survey reports would
shed significant |ight upon how agency adm ni strators had been
perceived to be performng their responsibilities, and that the
public interest in disclosure of the SM5 Survey reports outwei ghs
the significant privacy interest that agency adm nistrators have
in the sane.

However, based upon our exam nation of the SMS Survey it is
the opinion of the QP that the verbati mconmments of survey
respondents are protected fromrequired agency disclosure by the
common | aw del i berative process privilege, and that they may be
wi thheld to avoid the frustration of the | egitinmte governnment
function of decisionnmaki ng under section 92F-13(3), Hawaili
Revi sed St atutes

Construing the deliberative process privilege narrowy, the
O P believes that disclosure of the aggregate survey results and
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summaries thereof will not result in the frustration of a

| egitimate governnment function. The OP finds that the aggregate
survey results are largely a factual conpilation, and disclosure
of these factual conpilations would not likely chill the candid
exchange of ideas and opinions, and result in injury to the
quality of an agency's deci sionnaki ng process.

Very truly yours,

Hugh R Jones
Staff Attorney
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